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SubjeC----------- -------- --- ------------------- 
------ ---------- ----- ---------- 

This memorandum is in response to your September 28, 1989, 
memorandum requesting our views regarding certain issues involved 
in the above-entitled case. 

ISSUES 

(1) Whether ------ oner who filed a joi--- return with her former 
husband for -------  the year to which a ------- investment tax credit 
carryback claimed by petitioner and her former husband was 
applied, is liable for the erroneous refund arising from the 
carryback. 6411.02-00. 

(2) Whether petitioner is liable for an -------- ous refund of ------- 
taxes arising from the disallowance of a ------- investment tax 

. credit carryback claimed by petitioner's --------  husband and his 
second wife. 6411.02-00. 

(3) Whether p-------- er is entitled to relief from an income tax 
liability for ------- which resulted from erroneous refunds made 
pursuant to inv-------- nt tax credit carrybacks. 6013.03-02. 

CONCLUSION 

Because I.R.C. f 6013(e) relief is not applicable to a 
deficiency resulting from the disallowance of a carryback on Form 
1045, we agree with your conclusion that petitioner's invocation 
of I.R.C. D 6013(e) will not relieve her from liability 
attributable to the disallowance of the investment tax credit 
carrybacks set forth on Forms 1045. 
sign the For--- ----- 5, 

Because petitioner did not 
------- ng a carryback of unused investment tax 

credit from ------- to -------  w-- --- o agree that petitioner should 
not be held liable for the ------- deficiency attributable thereto. 

09244 
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--------- ----- ----------- -------- --  issue, petitioner was married. 
--- ----------- -------------- ---------------- Prior to their divorce in 
-------- ---- iti------ and -------------- filed joint federal tax returns 
for -------  -------  and -------  

In ------- -------  petitioner and -------------- filed an Application 
for Tent------- ------ nd (Form ------- , claiming a -------- a--- of unused 
------- tment tax credit from ------- to tax years -------  -------  and 
-------- Pursuant --- the appli--------  abatements of tax were made 
---- ----- ye---- ------- throu---- ------- in the respective amounts of 
$---------- $---------- and $------------ Those a----------- ---- s i-------- t 
thereon, were refunded to petitioner and -------------- in -------  

On -------------- --- -------  petitioner and -------------- file-- - n 
Amended Individual Income Tax Return (Form 1040--- ---- -------  
Pursuant to the amended retur--- - etitioner and -------------- claimed 
entitlement to a refund for ------- in the amount of $-------- 
------ utable to the carryback o- ----- sed investment tax credit for 
-------  The decrease in tax for ------- shown on the amended return 
was not allowed and the claimed refund was not made. 

On -------------- ---- -------  ------------- and his second wife filed 
Form -------- ----------- -- ------ back --- un------- invest------- tax credit 
from ------- to the taxable years -------  -------- and -------  Pursuant --- 
the application an abatement of tax w--- -- ade with respect to ------- 
------ ----  joint income tax li-------- of petitione- -----  
-------------- --- -- e amo,unt of $------------ Of the $----------- credit 
------------ $-------- was applied --- ---- - utstanding balance on the ------- 
acco---- of petitioner and -------------- th-- ------------ r was applied to 
the ------- joint income tax liability of -------------- and his second 
wife. 

---- ----------- ---- -------- the Commissioner mailed to petitioner 
----- -------------- a statutory notice of deficiency for taxable year 
-------  The statutory notice disallowed i-- ---- the tentative 
allowances pre--------- -- ade for tax year ------- ------------ to --------- 
------- -----  in ------- -------  by petitioner and -------------- and -------------- 
---- -------  by -------------- and his second wife. The statutory notice 
------ -------- wed ----  claim for refund ------ by petitioner and 
-------------- for ------- in the amount of $--------- which claim had not 
-------------- been acted upon by the Service. 

In her Tax Court petition, petitioner cl------- relief from the 
entire deficiency determined against her for ------- pursuant to the 
innocent spouse provisions of I.R.C. C 6013(e). Petitioner ------ 
claims that the assertion against her of the portion of the ------- 
deficiency attributable --- the disallowance of the investment tax 
credit carryback from ------- is contrary to the holding of Rev. 
Rul. 86-57, 1986-1 C.B. 362. 
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In your memorandum, you conclude that petitioner is not 
entitled to relief from liability for ----  portion of the 
deficiency against her for tax year ------- under the provisions of 
I.R.C. B 6013(e). You also conclude ----- petitioner is not 
jointly liable for the portion of the ------- deficiency 
--------------- to the disallowance of a tentative carryback by 
-------------- and his second wife of investment tax credit from -------  

In your memorandum you also stated that petitioner's counsel 
expressed an intention to file a motion for partial summ---- 
,judgment on the issue of -------- ner's liability for the ------- 
carryback portion of the ------- deficiency. You are seekin-- --- r 
views regarding the matter ---- the following reasons: (1) To 
obviate the need for the filing of such motion assuming 
petitioner is correct in her assertion that she sh------ not be 
held liable for the aforementioned portion of the ------- 
deficiency, (2) To ascertain the position that should be 
maintained in response to petitioner's motion assuming the 
Government is -------- to proceed against petitioner for the entire 
amount of the ------- deficiency, and (3) To ascertain the 
Government's li-------- g position on the innocent spouse issue as 
to the entire deficiency. 

pISCUSSION 

In order to obtain innocent-spouse relief under I.R.C. 
5 6013(e), among other things, a taxpayer must establish that a 
joint return was filed and on such return there was a substantial 
understatement of tax attributable to the grossly erroneous item 
of the taxpayer's spouse. The Form 1045 is not a return or joint . _ 
return. See e.a., Ramens v. United States, 82-2 U.S.T.C. (CCH) 
84.942 (W.D. MO. 19821; Treas. Req. 6 1.6411-1(b)(2). As a 
result, . it is our position that 1;R.C. 6013(e)is.not applicable 
to the deficiency resulting from it. 

In the instant case, the tax deficiency in issue did not 
result from a substantial understatement on the joint return or 
an amended joint return. Rather, the disallowance of the 
investment tax credit carrybacks on the Forms 1045 caused the tax 
deficiency for -------  Accordingly, because the Form 1045 is not a 
joint return an-- --- .C. I 6013(e) is applicable only to a 
deficiency on the joint return, we agree with your conclusion 
that petitioner's invocation of I.R.C. 5 6013(e) will not relieve 
her from the'liability for the ------- deficiency attributable to 
the dioallowance of the investme---  ax credits set forth on the 
Palms 1045. 

Assuming arguendo that the provisions of I.R.C. 4 6013(e) 
are applicable to the deficiency resulting from the filing of a 
Form 1045, we do not believe, inter alh, that petitioner meets 
the requirement of I.R.C. 6 6013(e)(l)(C) with respect to the 
portion of the ------- tax deficiency attributable to the Form 1045 
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signed and filed by petitioner and -------------- This is because we 
believe petitioner knew or should h----- --------- of the transaction 
that resulted in the deficiency. See -, 
T.C. liemo. 1987-536 (taxpayer was precluded from I.R.C. 8 6013(e) 
relief*because she was aware that her husband attempted to 
recharacterize on the amended return as a loan an item of 
income). As a result of not meeting the requirement of I.R.C. 
f 6013(e)(l)(C), petitioner for that reason also would not be 
entitled to I.R.C. 0 6013(e) relief. 

With respect to the portion of the ------- deficiency due to 
the Form 104-- --- iming a carryba--- --- ---------- investment tax 
credit from ------- and signed by -------------- and his second wife, we 
do not believ-- -- at petitioner -- ------- for that deficiency. 
This is because petitioner did not sign this Form 1045. As a 
res---- ----- deficiency resulting from the filing of the -------  1045 
by -------------- and his second wife (abatement) was not a ------- joint 
--- ---------- --- bility of petitioner but an erroneous refu---- to 
-------------- 

We believe, as noted in your memorandum, that Fine v. 
Commissioner, 70 T.C. 684 (1984) supports the position that 
petitioner is not liable for the portion of the ------- deficiency 
attributable to the Form 1045 signed,by -------------- -----  his second 
wife. In a, petitioner and her husba---- ------ a joint return 
for 1969 and 1972. Later, petitioner and her husband filed Form 
1045 claiming an overpayment for 1969 as a result of an alleged 
net operating loss in 1972. After granting the refund, the 
respondent determined that petitioner and her husband did not 
incur a net operating loss in 1972. Respondent further 
determined a deficiency in petitioner's 1969 income tax in the 
amount erroneously refunded. 

The Tax Court held that respondent was authorized to follow 
the deficiency procedures prescribed by I.R.C. $ 6212 in order to 
recover the erroneous refund for 1969. In addition to holding 
that respondent vas authorized to follow the deficiency 
procedures prescribed by I.R.C. S 6212 in order to. recover the 
erroneous refund, the Tax Court stated that petitioner would not 
have been jointly and 8everally liable for the 1969 deficiency 
had she not signed the tentative carryback adjustment claim. 

In the instant case, petitioner did not sign the Form 1045 
claiming a carryback of unused investment tax credit from -------  
Therefore, based on a, she should not be held liable for ----  
------- deficiency attributable thereto. 

In your memorandum you requested that we address the statute 
Of limitations question as to petitioner if we determined that 
petitioner is jointly liable for the portion of the ------- 
deficiency attributable to the carryback from -------  ----- - id not 
determine that petitioner was liable for that ------- n of the 
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deficiency. Therefore, pursuant to the December 19, 1989 
conversation between Ms. Teri A. Frank of your office and Mr. 
Willie E. Armstrong, Jr. of the Tax Litigatio-- Division, the 
matter is moot. As to the portion of the ------- deficiency 
attributable to the Form 1045 signed by pe-------- r and -------------- 
it is our understanding, based on the conversation betw----- ----- 
Frank and Mr. Armstrong, that ---- sents to extend the statute of 
limitations With respect to ------- were executed by the parties. 
Therefore, there is no statute --- - mitations problem with 
respect to the portion of the ------- tax -------------- attributable to 
,.the Form 1045 signed by petition--- and -------------- 

For the re-------- noted, we recommend that you concede the 
portion ---  he ------- deficiency attributable to the disallowance 
of the ------- investment tax credit carryback. However, we 
recomme---- -- at you continue to ---- ntain the position that 
oetitioner is liable for the ------- deficiency attributable to the 
disallowance of the investment ---- ored-- ------------ k set 
the Form 1045 signed by petitioner and -------------- 

If we can be of further assistance 
let us know. 

in this matter, 

MARLENE GROSS 
Assistant Chief 

forth on 

please 

Counsel 

SARA M. COE 
Chief, Branch No. 3 
Tax Litigation Division 

  
  

  

  
  

  
  

  

  


